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Chapter 1
SOURCES OF HINDU LAW
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Chapter 111
SOURCES OF HINDY AW 'j

Hindu system of law has the most ancient
of law. If the Vedic:period is accepted to-be 4
about 6000 years old. In this span of 6000 years, it has paceed th :
phases. At Fimes_it has dcvel(}lljned and gro)\:vnr:;::;:al;ﬂ;l:ﬁ;m:;glll}gtmt?ﬁ:,‘fq:';m .
sagged, at times it has reached suchsheights-that-eyven the mo'st’modcr:’sl st »a&
may envy it, at times it has degraded.so-low-that it has carned contemt f a(nrz
at times it has just dragged on.|Yet, it has.existed With Temarkable ;iuzgf,ﬂit
Like life, law is not static. Law exists to subserve the social need and thcreforz:
it is always desirable that law should conform to the changing needs of Societ);
and life. Just as society progresses and ‘undergoes changes, so must the law. In
this, Hindu law, despite the fact that before-the advent of modern era, there was
no direct law-making machinery, has.shown,remarkable adaptability. The study
of sources of Hindu law is the study of variousphasesofiits development which
gave it new drive and vigour, enabled. it .to conform~to the changing needs.
Originally, it came to subserve the needs-of-pastoral people and now it has come
to subserve the needs of modern welfare society.

It would be convenient to elassify the various sources under the following

pedigree of the known systems
000 to 1000 B,C,, sHindu law is &

two heaglg J X .
I '?zf',?'c':'ienf'Soiy_'}gggJ- 1 s s
Under this head fall the following four sources : \

(i)irSruti 2

.................

(iv)%gustomg{f -4 | \

| Modern Sources: 77 |

L Inder this head fall the following three SOUEEES s }}

e i ity, justice and good conscienee;
] . ; 0 7/
PR ‘. il Loy * % ot ‘j‘ .

3 ;K o S s
'Hindu law is considered to be a divineslaw;a revealed law. The theory is

du sages had attaineci g?eat spiritual heights, so much so
munion with God. Aisome such time the sacred

By vy . * . - .
) Fhis, revelation is contained in Sruti
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ey
_— "what-was Pea@. The Vedgs o |

in the divine I1e Sruti stands for four Vedas mu;;
contain the e At}mr_va,;alongwith their respective Brahmaps T‘E;

the Yajur, the -Sama_an o Vedas which were added later on. They dey

1 ices to the
Brahmanas are like appendlcg hi . -
with various ceremonies, rituals, and sacrifices. Since the Vedas.are i 1

coftain the voice of God, they are con-s,ide_lfed _tQ..P?,ﬁ_)q"f-'?"?d-amemal O the
primary source of law. The Vedas are said to be the source of all knotolédge. Iy
that view the entire body of-Hindu law has emanated from the Vedas. And sing
it has emanated from Vedas, Hindu law is a divine law, a divine revelation,
Thus, in theory, the Sruti is considered to be-the-fundamental source of Hindu
law. However, its importanice as-a soutce of positive law is doubtful. One view
is that the Vedas contain practically no'law, and are of little value. The Vedas
contain "no statements of law'.as-such, though their statements of facts are |
occasionally referred to in the Smritis-and Commentaries as conclusive evidence |
of legal usage. The Vedas contain-passages alluding to the Brahma, Asura and
Gandharva forms of marriage, to the'necessity of son, to the Kshetraja, the Dattaka
and the son of the appointed daughter; to partition, among sons, and to
exclusion of women from inheritance:"" The-other-view is that though rules of
law are not enumerated in any systematic manner in the Vedas and they are to
be gathered from its entire-body, jyet it would be wrong'to say that the Vedas are’
totally devoid of law. . i
To understand the contents of the'Vedas, we : . %
social context. The approximate period' of' the I;Z;:st?skiiﬁvmaﬁﬁcie?et:eii
4000-1000 B.C. The' Vedas depict the'way ofiliferofrourres ﬂm__afﬁmm{%? This is
the period when the Vedic Aryans after trekking into ?mh ;’nd ?es? l dl )
the Punjab and the Doab had settled down. They constituted ertile lan ‘51;3 .
pastoral-cum-agricultural society. They had a tradition of Civ‘]? .dan. essentia lj;’ >
thought. The Upanisad philosophy and the Yoga system had llised life and ric
existence. These Aryans were a vigorous, robust and uﬂsopf;‘?;ﬁ}ége f:im;:o ;nlgo

They were engaged in the pursuit of all that the lif ; -
offer them. At that time two sets of TiilésTexisted - ife and the rich Ilanc.l -pould_

' . Rules'of customary 1aW. These rules.dealt-withsrights ames . ;1
right and_wrong, though it seems tﬁﬁ%mhﬁﬁadmwm.

E_I_npagis was more on

28
TecwordsSruti-literally.me
or Vedas.The velation. The-term

“duties and obligations than on rights. Itga: B oo

jo)¢ ggsed, '_ﬁ_a__ndj_ Dharma then: ’-'signi_fig%; _‘" v e LANICH BRLY
°5€f8”£ﬁ°nﬁofamanhw tankardcondum%m uties Ta

~ commiinity, as.a.member.of.one of the classes (Varna) and as a'perian

- in a particular stage ‘of life' (Ashram)."! JAR _’7‘5 ol iy R

@B The Aryans invokedjtheslaw-afidivine:wisdoniby:@ '

)

their belief, all things on earth and heaven niovedéﬁ?"&f to.
overned. Thus, the appeal was to the divine law. The Vegic Arya?nf i
believed that the soul is immortal ‘and the body, its abode, is mom‘}
and perishable. According to them, the soul of a being suffers of
* enjoys in the next birth in accordance with bad or good karmas thay =~

" he had done in this world, The yajna was considered to be the way

: ‘ ; n4.x e e
" of attaining salvation, To agni the Vedic Aryan offered everything that -
- Ok 8 z _“.'E PSS 1 h.,,.ﬁ,_r_ milk. corn and cattle SO.l’hat-they;_c(mld__-.____.;._:5 i
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ly in this worl i

£ aperding to et & TE Gl attdj.i:uf in the next world also.
Brahma by doing all his Vedic karmas ‘b i
performing all the yagnas. Thus, it va :
emphasised.

In sum, the Shruti (or the Vedas) depict the Ji ' i
i Flife, their way of thinking, their cﬁstoms, :;\fs; ih(::;g;iﬂguin;gﬂm?ﬁ? clﬁ’
Witlrules of law in any systematic manner. Whatever-rules :)f law :xsigt'o th .
pave. to be deduced from the vast material confained in the four V.et:!’::is’*l’z?r‘f:{e3
<ays that the Vedas do not profess to be formal treatise"on Dharma: they cor:tain
only disconnected statutes on various aspects of Dharma; we have to turn to
giritis for a formal and connected treatmentiof the topics of the Dharmashastras.'

Pre-Smriti Sutras.—It seems that after, the Vedasy»therdevelopment of law
through custom continued till we come to'the Smiritis, But otrr knowledge of that
period is shrouded in darkness. The material ayailable is scanty. After the Vedas
there came into existence the Sutra.and the: Qgthagf The Smiritis, Digests and
Commentaries are full of reference to.the previously existing law and custom.
The Sutras of Gautama and Vasistha and the Manu=Smriti mention that there
existed Gathas for many centuries. But the material available pertaining to that
period is so scanty that it is not possibleto discern any systematic picture of
law. It is known that at that time a catena of Sutra was composed. But our
knowledge of these Sutras is almost nil; whatever we know about them is from
some references made to them in the Smrifis.

It is certain that a long period of transition existed from the Vedas to the
Smritis. It is in this period that the Brahmanas were composed. The period
immediately following the Vedas''and 'preceding the 'Smritis has two main
characteristics. In this period, the caste system became rigid and the learning of
the Vedas for the male children of the first three classes became obligatory. The
Brahmans became the teachers of the Vedas. During this period, means of
communication were slow. The Brahmans, who were teaching the Vedas
throughout the length and breadth of India, put different constructions on the
Vedas, probably to suit the local requirements. This led to emergence of various
branches (Shakhas) of the Vedas. The supremacy of the Vedas was emphasised
and the people were enjoined to follow the varna dharma and the ashrama dharma.
These priestly teachers formed themselves into various groups (charanas). "I’he_v
had their own branches (shakhas) of the Veda and laid down their own ntuqls
. r-‘-g..legal‘mdes. The charanas of the Vedic period were known as Samhita
Tanas. These groups continued to exist during the Bra}}mana per;od. These
has composed Sutras regarding all aspects of life, of which the Grihya Sutras,
Yhich the duties and obligations of the Aryans as an individual and as g
er were stated, are very important. There were also the Shrauta an

8 the Paimees o Kalpa Sutras. We also find
rma Sutras. These together were known as the Ka pﬂhe Vedic period dealt

. thatq number of Sitra works written at about the close of t

il __'::ltl'}::}segal injunctions and customs. The Sutra was a form in t;:’;“d:b‘i‘i;fr’

cﬁnsons and rules were trapped in very few works, i d T)ir‘le -tegacher

£ T tituted a string as if beads were put together on @ t.l}realdt nd the
- L%ided the link between these beads, and it was he,who. coWICEXPRIE.

Histg of Dharmashastra, Vol. 1, 7.

enjoy the life not mere

alvation, could return to
doing all his duties and by
as karma or action which was
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full meaning of the Sutra. But alas, on account of a total lack of original mater,,

nothing beyond this could be said. In the post-Vedic period, rules of Dhgpy,

1

.

traditionally regarded to be promulgated by that hypothetical sage, Manu, v, |
figures, throughout the Shastras, existed and the Sutra of that period containeg |

aphorisms on law.

~SMRITIS-
With the Swmiritis is ushered in the era of the systematic expositif.)n of the
rules and principles of law. This is known as the golden age of the Hindus,

the Smritis are based. e S
the sacred Revelation.yThe Smritis may be divid

" The word ‘Smriti literally means "W ; Qﬁremmbﬂmﬂmw
the memory O es,who were the itories of

ed-intp early Smritis and thelater
Smritis. The__former ‘are  calledw ﬁleu.DhH@'ﬂff@?ﬁ?-ﬁnd the latter, the

DharmashastrasWhat has happened seems to be thus : immediately after the

Vedic period the need of expounding the m

Sutras composed during this period,somewere reduced into writing. The Sutras

consist of the trilogy of Shrauta“(sacrifices);Grihya~(ceremonies relating to
domestic fire) and Samayacharika, i.e., aphorisms on. law and custom dealing
with temporal duties of/thénin theéir'various relations. The Samacharika is also

known as the Dharmasutras.

Dharmasutras \é\ A

'Ihe.Dharmasz;tZ} wetempétly written'in ‘prosé, thotigh 2 few of them were~

1 both and *vefse. The Dharmasutras generally bear:the:names of
their'authors, In some cases the Shakha or school to which the author belonged
is also indicated. The approximate period of the Dharmasutras is usually
reckoned to be between 800 and 200 B.C. The main-Dharmasutras are’:'Gautama,
Baudhayana, Apastamba; Harita, Vasistha gx;xdwégbs‘;h,pm ... 1Lhesean A}pé’“a"t
Dharmasutras : Probably -there-were other Dharmasutras also, but we do not
know much about them. T

The Dharmasutras deal with the duties of men in their various relations.
They do not pretend to be anything more than the compositions of mortals,
based on the teaching of the Vedas, on the decision of those who were
~_acquainted with law, and on the customs of the Aryans. Nobody can doubt for

a moment that they are manuals written by the teachers of the Vedic schools for
 the guidance of their pupils, that at first they were held to be authoritative in
: ‘rﬁ“m"]: circles, and that later on they were acknowledged as sources of the
. mthéytwdid ‘:otComPosed in different parts of the country and at different times,
e Do een 2y anomaly, bt fended fo'slide into each other. Most of
of them are remarkabl glfe ' religious and moral precepts with secular law. Som®
St e for their manner and vigour of the expression and the
i mulh,f_amess of the subjects of a living interest covered by them. The authors

written both in pr

-

i 1 SOF DG Datradickion. o fhe. Loy of Manu, Sacred Books of the East Series, Vol 25, XL

1
i
i

s

eaning contained in the Vedas arose.

The Vedas were to be understood. inthe light of the’new needs of the society
which had made further progress from agro-pastoral, society. Not merely the
meaning contained in the various passages of the Vedas had to be expounded

but it had to be so expanded as t6 subserve the social needs of the then existing .
society. There was the transition.from Samhita Charanas to Sutra Charanas. Of the
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f the Dharmashastras t.nok th.c law from earlier Gathas and Sutras and custom
1 had grown up bit by bit and reduced them to some order and symmetry.’

Gaumma.—:-(?mumna belonged to the Sama Veda school. Gautam’s
tras is considered to be the oldest of the extant Dharmasutras, Written
in prOSe: it dc‘nls c§t01xsi\rcl}- \?ri'th legal anc;i religious matter. Among other things
it deals with m!wntancc, partition and stridhan. Gautama attaches importance to
dition, practice and usages of the people of all walks of life. He enjoined on
the king t© preserve the time-honoured institution of each country and to give
offect 10 custom. Hardatta (AD 12 century) s¥rote a commentary called the
Mitakshara on the Gautama Dharmasutra.

patidhayana—Baudhayana belonged to the Krishna Yajurveda school. He
srobably lived on the Eastern coast of Andhra Pradesh. The Baudhayana
Dharmasutra is not available in its”integrated. form. Baudhayana deals with
qumerous subjects, including marriage; sonship, adoption; and inheritance. He
also refers to numerous customs of his‘region, such'as the custom permitting
marriage with one’s maternal uncle’s'datighter. He"also'refers to the custom of
people living in the north and to the custom and excise duties.

Apastamba—=Of all the extant sutra, Apastamba Dharmasutra is the best
preserved one. Like BaudhayanayApastamba;belonged to the Krishna Yajurveda
<chool. He was probably the native-of-Andhra Pradesh. His language is very
forceful and full of clarity. It seems that'in his'work-he-had embodied most of
the customs of his part of the country. He very forcefully rejected the Prajapatya
forms of marriage. Hé alsoTdid" not /recognise secondary-sons;-not even an
adopted son. He emphasised that the Vedas wete the source of all knowledge.

s Vasistha==Vasistha belonged to Northern India. He is concerned with the
Rigoeda. Not much of Vasistha's| Dharmasutra is extant: He holds the view that
the custom of the Aryavarta must be everywhere acknowledged as authoritative.
Like Apastamba, he recognises only six forms of marriage and excludes from his
reckoning the Paisacha and the Prajapatya. He permits the marriage of virgin
widows. He states that an assembly (Parisad) often -should be constituted for
settling disputes. Along with other topics, he deals with marriage, sonship,
adoption, inheritance, sources of law and jurisdiction of courts.

g Vishnu—Vishnu's work, the Vishnu Smiriti, is partly in an aphoristic style
and partly in verse. It deals with criminal law, civil law, marriage, sonship,
adoption, inheritance, debt, interest, treasure trove, and various other topics. He -
denounces atheism and the study of irreligious books. The Vishnu Smriti is
°l°5$‘ly connected with the Manu Smriti primarily, and with the Yajnavalkya
Smriti secondarily.

i ;;Hﬂ’ffﬂ.'——Hﬁrita’s work is known as Harita- Smriti. Harita is .pmbably one

‘ W he early exponents of law. The work is not availab!e in it's‘orig_mal fo_rm and
; Smri:?:eg) rest content with the quotations of the Haritasmriti available in o‘ther
i on Diy igests and Commentaries. From Visvarupa down to the latest writers
. dha:ﬂmashastras, Harita is quoted most profusely; the Dharmasutras of
vana, Apastamba and Vasistha quote him. The Harila Dharmasutra deals

0
wllic

pharmast

tra

£ th the source of Dharma, Brahmacharya, Snataks, householder, prohibition about
" Impurity on birth and death, duties of kings, rules of statecraft, court

L

R RYEme
M“Has Hindu Law, (14th Ed.), 13.
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law, duties of husband and wife, various Kind

nd many other matters.
re seems to be no doubt.

32

procedure, various principles of
of penances, expiatory prayers a

as, the
at there were other Dharmasutras, the " '
That t Usanas, Hiranykesin, Kasayapa, Paiteenap

Dharmasutras, of Shankha, Likhita, ) :
' b ;nenticmed The Dharmasutras not merelo} progqunded Certaip,
i : e are also in a position to constryy

) . . iraid w
jurisprudential concepts, but with thei iously existing though unrecordeg

: i 7 prev
ancient legal history. They refer to many P '
custom, gnd from them we know how early, usage and custom were

transformed into the rules'of law.

1

Dharmashastras__ ” ﬂyn‘;mguiml'irerses and'are
PR .—_;-:.t.s Dharmas, ﬂrﬂsﬁ]‘& mos _ LC : s alll dre
The Tater Smritis or D L -'frm’éy "are in a. sense based on the

- v @

later in age than the Dharnmasu =
Djmrnm_sutrgs, but they are not metrical renditions of the Dharmasutras. They deal

with the subject-matter in a very systematic manner. Most Qf .thel Dharmashastras
are divided i]nto three parts ﬁ&wgﬂ%@ﬁ@%e first deals
with the rules of religious observances. The last deals"with the penance or

iation. The secend part deals with civil law. The early Smritikaras laid more
emphasis on the subject-matter. of the first and the third parts, while the later
Smritikaras have exhaustively «.considered rules "of positive law. Some
Smritikaras like Narada, deal onlyswith' civil- lawssdn'the Vyavahara part, the
Smritikaras have dealt with law under 18 titles and 132 sub-titles. They have
discussed rules of both substantive daw and. procedural-law; Many principles
and rules which were propounded by them at that time have found place even
» in the modern law. ’ .

Thq’YWﬁmﬂ'ﬁ_g‘lves alist of twenty sages-as law-givers, viz., Manu,
Atri, Vishnu, Harita, Yajnavalkya, Usanas, Angaris, Yama, Apastamba, Samvarta,
Katyayana, Brihaspati, Parasara, Vyasa, Sankh, Likhita, Daksha, Gautama,
Satatapa and Vasistha. According to the Mitakshara, the enumeration is
illustrative and not exhaustive. It does not mean that the Dharmasutras of
Baudhayana, the Dharmasutra of Narada, and others are excluded. However, as
Kane says, all these Smritis are not equal in authority. Most of them are obscure
?‘Zfdlare rarely cite.d. by ancient commentators. Excluding the Dharmasutras,
I‘.)L?muy ;ac-iozen] Smritis have found commentators.! Of the later Smritis, those of
: ’ J“f_Yf‘--le? and Narada are the most important. . RS

.ﬁ:‘-T—The Ma.nu Smriti has been all along considered tt-J be

The

‘Manu, sometimes as Ad;Ma as . vridha (old) Manu, sometimes as brikat (great)
& "Wham' the Veda the supreme position. mank;ni. :; gurg?ly a'.m)tflt‘lﬁt:al hg:sre
. an icine” 3 Mﬂ" s gnised in these words :
ooy by Hindu law givers but alsg by 1> Preeminent position is accepted not
AT SR AT i 2 L theB“ddhiSt ‘writers of Java Se?an‘l'ana
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from local usage and from the sacred law S?dacluifn (f:t_lston?) is defineq a5y
custom handed down in rcg.ular succcjbm;ml :'om ntm, IITm':mf)”a]r among ﬂ:;
four chief castes and the mixed races of the .coun ry re;;_.m.munt' p"Sition.-';
given to custom by Manu, though his commr.nt'atorb f1rc ivided in the Vi:i
whether a custom  repugnant 't.o sacnid law is valid or not. (See in l}:‘*
subsequent page under the title "custom”). ¥ | |
Manu, being the protagonist to Brahminical revival, preached g

]

rthg%g
doctrines. He is particularly harsh to women.and sudras. He Supports

dominant position of the Bralmanas in_the society. For'instance, he holds :];:
view that for the intentional killing of Brahmarnas, there is no prayaschittq, as
amount of penance can redeem the sinner_from the sin. If a Sudrg Marrigs ,
Brahman woman, death is the“only punishment for him.

On the Manusmriti, several commentaries have been written, The
important ones are : Kulluka’s, Manvarthamuktavali; Medhatithi’s Manubhas}nﬁ
and Govindraja’s Manutika.

dajnavalkya_Smriti—In date ‘and authority, “the Yajnavalkya-smriti Comes
+after the Manusmriti, It is substantially based on Manusmriti, though th
Yajnavalkyasmriti is more synthesized, concise and logical. Yajnavalkya belonge
to the Sukla Yajurveda and is closely.connected with the Brihadaranyak Upanisha, -
Yajnavalkya belonged to Mithila=(northern= Bikar): The Yajnavalkya Smriti s
divided into three sections. All topics are arranged in their proper places and
repetition is avoided. Almost ‘all subjedts fotindin the Mdnusmriti are dealt wit
by Yajnavalkya in a precise' manner. Brevity is the hallmark of the work. Ye,
nowhere is it obscure. It has a flowing and direct style. The Manu Smriti though
deals with both substantive/ and procedural \law, Uyet does not give due
importance to rules of procedure. The Yajnavalkya Smriti deals with rules o

procedural law in detail. Yet the law of procedure is not bogged down in arid
technicalities,

The approximate date of the Yajnaualk ti s inning of the
Christian eraE.J e Yajnavalkya Smriti is the beginning

divip TiStic formulations—Yajnavalkya does not subscribe to- the theory o

isvm}f right of the King, rather, he is opposed to it. According to him, the King

ri g;uter:)rt:hnate to law, I"ie enjoins on thE-King tobe modest: svertmindad and i
o adnﬁnc;:;;tt'o dev(?te hlmself to the service - of people and to look after th¢
o 'W‘llgther ; ;Jon of justice. On the other hand,’ he holds the view that no %

_ : rother, a . o i g i
- King, if he deviates fror v, PrCCePtOr can escape from the punishment of 1

) pongly favours the oo, Performance of his own duties.' Thus, Yajnavaldf)

aw_egnf_fart:er. Yet he d

Power of dandg that

Hend i them the sa aminonfidomion that &
gt pre-emunent position

_. .l,ke-‘-"-.-_Ma.n_Elé'.I;Yail'lavallkya attaches 'ﬁnpvftancethe

ﬂahe;e .:Ogg wer: °f tradmona] conservatism in MY

. 7 "o find the same orthodoxy and stem™
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;n his work a5 we find In Manu's. There are
Yoinsmalyasmriii which show

.1 pnoints on which Y; ’a P )
severz] points on which Yamavalkya differs from Manu and shows in general a

seve
more advanced state of thought and feeling than Manu.' On the matter of status
of Sudras and waonen, on the women's right to hold or inherit property, he holds
hberal vIEWs Similarly, he takes a liberal view of the criminal penalties.
purashment for vanous offences prescribed in the Yajnawulkya-smrit is less
cevere than that prescribed by Manu. Probablv there wvas some unseen influence
of the enlightened philosophy of Buddhism. Yef it should not be overlooked
that '!'-':'na\-a&‘}'a_ was for revigal of “Bralimanism. The philesophical doctrines ‘
~ropounded I the third sectiopmapproached very dosely to that phase of the
Vedzmtaz that was taught by Shapiara, = 5

Severzl commentaries have beenwwritten on the Yasnamalkya Smriti of which
those by Vm‘an:pa,' Vinaneshwara, Apamka and Shulpani are the most famous
ones. On account of the paramount importance of Wijnafieshwar’s commentary,
the Mitzishara, the Yapuoaliya Snrifi indireCtiv/becagiie yery@mportant in Hindu

lzw. But, this should not only imiply that the\Yarfralkya Smriti is important
becznse of the Mitzkshara. The Yain#ozlkyz Smrifi is one of the three prindpal
codes among the Dharamshastres/and has'its gwn importance.

Clvaraday Smrifi¥=The Naradgsmritimiswihe 185t Of \the three metrical
Dhav—ishasras whose complete text isvavailablentor usr"Narada seems to have
belonged to Nepal The approximate date of the work is of 200 A.D.. This is the
first legal code which is mestly)freesfrom morahand religions feelings. Narada
dezls onlv with oyzozizra’and does'mot deal with.achara. and.prayaschitta. The
work is based on the Smriiis of Manu and Yajnayalkya though on some matters
Nzradz markedly differs from themyThe Naradesmriti is,outstanding in this that
it dezls with the law of procedure and pleadings in detail and with remarkable
darify. It is not elaborate on the rule of substantive law. The work is divided
into two paris. The first part deals with judicature (in three chapters he deals
with the principles of judidal procedure and the judicial assembly) and the
second part dezls with eighteen titles of law.

Juristic formulation —The most remarkable feature of the Naradasmriti is that
it is 2 very systematic and exhaustive treatise on rules of law. Narada was bold
in zccepting the changes that occurred during his period and does not hesitate
in differing from his predecessors. He formulated and declared new rules which
i Z}-‘T; into existence on account of sodal, economic and political change of his
i At the time when the Naradasmriti was composed, Harshvardhan had
estzblished his rule in the Aryaverta. Since the rule of Mauryas it was felt that
the need of the empire required that the king should have scme law-making
Power. Many edicts and ordinances were promulgated by the Kings. Narada
Was bold enough to recognise this and gave it juridical formulation. The Narada
% ‘Sr therefore, first of the Dharmashastras which recognises not merely the
$ power of making law (Rajyashasana or Rajyadesh) but also that the law
}h‘-’ king overrides the sacred law and custom. However, Narada does

o ction unlimited law-making power to the King. The King is still enjoined
s @ within the framework of sacred law. Yet, the fact remains that for the

3 many passages in the
2 remarkable agreement with Manu, vet there are




Origin and Nature of Cigtom™" |
When human beings came to live in"groups; it was but natural that the
should, for harmonious group-life; -conformfﬁfto-;"“cert'ain-‘pattemg,__:.gof huma
behaviour. By experience manlearnt: thatsapatticular-mode of behaviour o
conduct was conducive to collective living, dn reourse of time, a pattern
i , and by cénsistent adherence to it, it achieved spontaneou

wing by the members-of-the group. When this stage i

/ pattern of hu age. As Mayne puts it, "/
e imperative nature of a particular course of COI"ldudff

f behaviour in following it; and a uniformlf}’t‘;t
t.Je}.\aViour in following a particular course of conduct.produces a belief thﬂes
1S Imperative o Proper to do so. When. from either cause or from both Caulsin g
A uniform and persistent usagerhas moulded’ the'life and regulated the deafo .
of a particular class of community, it becomes a custom." In modern law, e J
4 custom can be enforced by a court, it is necessary to prove the exlst?ngebe
custom. For a custom to receive recognition it is necessary that it shoul

- andent and invariable, it shoylq be established by
- 1t should be continuous : '

. ' ™
y unambiguous evidence, ¢
» certain and ancient? L '

mmal v. Sivanantha Perwmal Sethurayar, (1872) ‘14 MIA 585; R"bmdra. |

Produces g uniformity o)

1. Hindu an and,
2. Ramalakahmi A
1969 Cal 55,
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Requirements-of-a—-\laﬁﬂ-_-_ ' "

(1) (Cusk ho e ceti—It is"heclSsary that custom should be
ancient. The word ancient” means that it belongs to antiquity. According to
Section 3(a) of the Hindu Marriage A, 1955, it should be observed for a ‘long
time’. In point of time what could be sajd to be the observance for a long time
is difficult to say. In India, custom need not be immemorial in the English lat«;
sense. The courts have time and again

; expressed an opinion that if a custom is
established to be 100 years old or more, it is of sufficient antiquity to be called
ancient. Derrett thinks that if it is 40 years oldiit is enough.' The Privy Council

observed that it is not the essence-of-this'riile that jte antiquity in every case be
carried back to a period beyond the memory-of man, still less that it is ancient
in the English technical sensg, it will depend “upeni the ircumstances of each
case what antiquity must be established before the ‘custom can be accepted.
What is necessary to be proved is that the usage has been acted upon in practice
for such a long period and with such invariability /as’to show that it has, by
common consent been accepted ‘as the goveming.rule Ascustom cannot come

into existence by agreement. Similarly, no new. custom can be recognised. In two

cases, before the Madras High' Court-the question was : whether a group or
organisation was free to lay down newsceremonies 6f marriages. In these cases,
“the self-respecters cult” in Tamiil Nadu State-organised a movement under
which traditional ceremonies were stubstituted by simple ceremonies. The basic
idea was to abandon the Brahmanical or Shastric ceremonies of marriage. The first
such marriage took place in 1925. In the first case which came in 1954 the main
question before the court was : Could this ceremony be “considered as
established by custom ? The court said that 25 years is not a sufficiently long
period to elevate a practice to the rank of 'custom.? In the second case which
came in 1966, the court said thaf! it’ wasla different matter as to how much time
should pass to enable a practice to gain judicial recognition as custom, but no
useful purpose could be served by performers by merely presiding over such
marriage and conducting the ceremony according to their own ideas unmindful
whether such things are valid in law. The court was of the view that in modern

times, no one is free to create a law or custom; that is the function of the
legislature .

: \

(2) gCustom should be continuougg-Conﬁnuity of a custom is as essental as

its antiquity. Suppose it is established that a custom has an antiquity of 400
years, but if it has not been followed since then, it may be sufficient indication
of its abandonment. The Privy Council observed : “Their Lordships cannot find
any principle, or authority, for holding that a point of law, a manner of descent
of an ordinary estate, depending solely on family usage may not be
discontinued, s as to let in the ordinary law of succession. It is of the essence
of family usages that they should be certain, invariable and continuous and well
established, Discontinuance must be held to ~destroy them.” Such a
Scontinuance may be intentional or accidental. Mayne says that in the case of

L Introduction tg Modern Law, 15,
§ M!: Subhani v. Nauwab, (1941) Lah 134.
o Evana Achi v, Chidambara, 1954 Mad 657,

Rajothi v. Selliah, (1966) MLJ 46. Tn 1969 the Tamil Nadu G

Yﬁ!igiatmg such marriage, s

V. Ramjoy, (1876) 1 Cal 186.

-
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ocal custom, want of continuity wquid be the evidence e
Jegal existence, but it is difficult to imagine that such 2 Fosiel,
stablished, would come to a Sud(‘jgn end. Suppos. fom,
hundred years back a custom exxstecj, Bx{t there i o f

single instance or other evidence f_waxlabie that aftzr glatdmngd]%.has Becn mt:
followed. The inevitable inference 15 that people ha ;t,) an hcme it or that 1 %
become obsolete. An obsolete law can be repealed, but there is no m{:ﬁiij _,_l;
except by abandonment. Abandonment, conscious

snealin custom
Ltnii;arli.:c?ous, is the mode by\\wl‘lich a customi stands ‘repealed.

(3) Gt_should_be_certain~=liis.necessary fo 'prOV{_:.that custom is certzip
Mere vagu(wrl—s as to existence of custom-wﬂ!‘ not suffice. One wi,
alleges a custom must show what .e'xa_ctly the custom is .and ]mw- far it
applicable to the matter at issue. For instance, a2 vague assertion that divorce t;,

utual consent is allowed, or that the.daughter inherits along with the son, o,
that the rule of primogeniture operates, /is not sufficientto establish a custorm 5
is necessary to prove with reasonable amotnt of certainty that the custom z
alleged exists, and further that it/is applicable.to the parties on the matter 2z
issue. I N B |

: ]

(47 1t should not be unreasguabless unreasonable custom is void
althougl?it cannot be said that custom is always founded on reason. No amourz .
of reason can make a customyWhat is;reasonable or unreasonable is 2 matter of
social values. It may differ from time to.time, from place 0 place. Therefore,
whether a custom is reasonable or not is determined by the contemporary
values of every society, thoughthere-are; certain rules or practices which are
considered unreasonable in all times and in all societies. -
(5) It should not be immmai:fﬂce the standard of reasonability, the _.' j
standard"of morality may vary from time to time and from ‘'society to sodef.
Custc:m which is immoral is void. Thus, it has been held that an alleged custom
permitting a woman to leave her husband and to remarry without his consent,
2; ?nf-'ustom pennitt'ing a husband to pronounce divorce on payment of a sum
save :t’s‘egafoaf::mma;e without her consent, or custom under which adoptive
ot T : of money to the natural parents at the. time of adoption, o
Hhelr e b oo which the trustees of a religious institution are allowed to se
P T v g S oy K oo parmng aners
actual expenses of originarinansae onl‘ezpaymentby oneparly jo the other Oﬁﬁ:
and permits the wife to remama_gg,_ ‘or a custom which dissolves a mamag”
husband’ has been held to be v%d?:ﬁg-aflﬂnment and desertion by ¢

e . -« Sed N -’ sttt : ‘o!’ be o 5 S ,}m::-_ R iy -I._,‘_-é_;'lﬁ,"-"ﬁf-'f' ]
' ogfr?utn 22 publ;c policy is 'vipi%;gd;ho Bt e ¥ L . i

widely spread |
had never had a
once thoroughly ¢
established that one

troctee of & reli ey 2 Pl Tilice Sttarty 5 et nesenssing 17
Tl el " f0 sell the trust has been held to be contr®?

e i m’mfl:- : EA oy

- i1 2 Chitty v. Chitty, (1894) 17 Mad ‘g 4 1A 76
3 mkmhm v. Mst. Jagoo, (1936) 63 1A

& Mainur v, Esa, (1883).4 Bom 545. - -
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to public policy.' i,
7) ust not be opposed —ore " .

) § O e Here by being opposed to law we mean
up}‘t‘ﬂ‘d to statutory [ custom opposed to sacred law prevails, but no
custom opposed to statutory law can be given effect. The codified Hindu Law
'~ has abrogated custom except in a few matters where it has been expressly saved.

Proof of Custom
The burden of proving a custom is on the party-who alleges it. There are
certain customs of which the court will take judicial notiee : when a custom is
repeatedly brought to the notice of the court, the court'may hold the custom
proved without any necessity of fresh proof,® otherwise all customs are to be
proved like any other fact, usually custom-is proved by instances.! Custom
- cannot be extended by analogy.5 No hard and fast rule can be laid down as to
how many instances need be proved. A:custom can be proved otherwise also.
For instance, proof of conduct of members of the caste or locality which could
~ be explained only on the basis of eustom will be sufficient.® Record of custom,
such as riwaj-i-am, can be used fof proving a custom. The riwaj-i-am, is a public
- record prepared by a public officer in the discharge of his public duties under
Government rules. The statement contained in' the Riwaj-i-am may be accepted,
_ even if unsupported by instances. But proof-of custom by such records is subject
~ to rebuttal. Certain manuals and books"ean also* be'used as record of custom.
~ For instance, in Punjab, Rattigan’s Digest on Customary Law of Punjab throws
2 good deal of light on Purijab) customs and may be used forthe purpose of
" proving custom. But such manuals and digests have-to-be used: with caution.
" The burden of proof is on the person who asserts the custom,” and if he fails to

-_z-a, prove it, he will be governed by [Hindu law’\TE T

Kinds of Custom
| The Smritikars mentioned four types of customs : local custom, custom of
caste or community, family custom and guild custom. The guild custom, i.e.,
custom of traders and merchants, is not a part of personal law of the Hindus.
- Here we are concerned only with the first three types of customs.

~Local custom—A local custom is a custom which prevails in a locality, in a
geographical area, not necessarily confined to an administrative division or
¢ district, and is binding on all persons in the area within which it prevails. It is
" different from a caste custom or family custom. The Privy Council observed in
 Mst. Subbane v. Nawab® : "It is undoubted that a custom observed in a particular
' district derives its force from the fact that it has, from long usage, obtained in
. that district the force of law."” . ¥
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1. Raja v. Ravi, (1876) 44 1A 76. 23 s '

2. P. Latchamanna v. Appalaswamy, 1961 AP 55; Parkash v. Pameshwari, 1987 P & H 37.

3. Ujagar v. Jeo, 1959 SC 1041; Munnalal v. Rajkumar, 1972 SC 1193; but see Kalimma V.
Janarthana, 1973 SC 1134; if earlier decisions are not based on evidence, then ““'Y"‘a“.“-‘“
be relied on (case law reviewed). i s o

. Parkash v. Parmeshwari, 1987 P & H 37 (One instance cannot prove custom).

& Samswati v. Iﬂgﬂdﬂﬂlmbﬂf, 1953 SC 201. ,I e i T

Ahmed v. Chenni, (1925) 52 1A 379.

Mrs. Kripal Kaur v. Backhan Singh, 1958 SC 199; Mirza

V. Arakkal, 1978 Ker 119 (FB). £

Lah 154.

<. Pushoarthi, 1964 SC 114.
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Family custom.—Family.custom is binding only on the emp
ers. o

t

family. As early as 1868) theyPrivy“ouncil said that custom bin,
members of family has been long recognised as Hindu law.' A famjg only
different from the law or custom qf the locality in which the family g liv.cuﬂfa;n
be proved and is enforceable. A family custom can be more easily b, rl} &
than a local custom. Impartible , estate and, succession by the rtjonEc
primogeniture are two importantmfxamples of family custom. €4
Crste or communityienston By far/the largest area of custom in Persy,

i

Jaw of the Hindus is covered by caste or community custom. A Caste
community custom is binding on all the members of the caste or Commum-,;"
wherever they may be. Most of the Punjab customary law is of this natyre 7

custom among the Jats that one can marry one’s brother’s widow or the Custy;
ts marriage with sister’s daughter in South India or the cyst,

which permi - ; ‘ : 2
f daughter’s son or sister’s son is of this type.

permitting adoption 0

L, o PO, wmwAdanE T avwr

—



g

:
:
4

{ == 3
\MODERN SOURCES " #7

Among the modern sourcés of Hindu law are included equity, justice and

good conscience, precedent, and legislation. These sources existed even in the

Shastric Hindu law, though in a different form. Narada speaks of four feet of
law which include Dharma (righteousness) and rajyashasana. Brihaspati also
stated to the same effect : "By dharma, by vyavahara, by charitra, by the royal
order, the decision of a disputed matter is declared to be of four kinds."
Katyavana also takes the same view. In ancient times, the Hindus had a fairly
perfected system of administration of justice and“bothuthe people’s courts and
the king's courts. gsed to render-decisions:*But*we _did not have a system of
reporting of decisions; nor did the.commen.law doctrine of stare decisis or
precedent exist. Little record of judicial decisions is“available. In their modern

version, these sources are essentially.the outcome of the administration of Hindu
law in British India.

Equity, Justice and Good Consciérice

“=“The ancient Hindu law had”its own version of the doctrine of equity,
justice and good conscience. According to Gautama, "In cases for which no rule
is given, that course must be followed ‘of which at least ten [persons] who are
well instructed, skilled in reasoning~and~free from covetousness approve.™
According to Brihaspati, "No decision should be made merely exclusively
according to the letter of the Shastra for, in a decision devoid of Yukti (reason or
equity), failure of justice oceurs.”® Yajnavalkya said that when on a matter there
were conflicting rules of law, the matter should be decided on the basis of Nyaya
(natural equity and justice). Katyayana also said that whatever is inconsistent
with equity and justice, that be avoided. In"his Mimnansa, Jaimini propounded
the doctrine of aridesha, i.e., where a principle has been laid down with reference
to a case it could be applied to analogous cases. Thus, it seems that ‘Nyaya” and
‘Yukti’ were used not merely to fill in the lacunae in the sacred law but also to
overrule sacred law whenever it was found to be irksome or against conscience.
The principles of Nyaya and Yukti were used to mitigate the rigour of law. In the
words of Mr. Justice Desai, "It does appear that the unified legal system arrived
at by the Smritikaras envisages a department or aspect of law which would
permit, within limit, interpretation of the sacred texts by resorting to something
akin to what the modern lawyer at time does when he appeals to the equity of
the statute.”

In its modern version, the equity, justice and good conscience as a source

Hindu Law and Usage (11th Ed.), 61.
(1868) 12 MIA 397.

3. Gautama, XXVIII, 48.

- % Brohaspat, II, 12.

i 5 Mulla’s Hindu Law (14th Ed.) 62.
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52 ministration of justice

of the British admi M
in to the be yof e, ts established by the Britjg
of law owes its origin ‘;’ the several High (.m‘:;"‘-‘m on a matter, they shoy),
: he Charters O : » Jlaw was s1C ) LA
Cverme cted the wmn"lht'uatice, equity and good conscienc ]‘;}!m.-,
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ave lb(. L,r,’;nudiﬁ"d to suit the Ind:;m ]cnndm,m,;
matier a: to s a of Hindu law wh
; e 14 an arca « 34 (7
and circumstances,! Thus, W€ find that ?;ecn blended together or where ¢,
rules of Hindu law and English o h::lwon rules of Hindu law. This has b,
fules of English law have w8 fl;:af’mrukzs of Hindu law have been consider,,
apparently done in those cases where tiose cases whire the'siiles of Hind,

. : done in t Eiticd e
wanting. But this has also been d ot in consonance with justice O
law have been found to be too ngor:;-‘sif"i s mostly the rules of English j,,
equity. In practice, under this doctrine, . 33 though in theor

¢ & P . ed in the body of Hindu law, Y the
ey huve betn ncoigee o other-systems of law. Since most of y,
courts were also free to take recourse to ; Y f b
' i ish law, in practice, recourse was frequeny,
judges were well versed with-English,Jaw, in prac] d Fy
. g his doctring, the courts could also apply
made to English law. On the basis of this dC incilasid = Hindw a1
the rules of Hindu law by analogy.* Th'e PnVY Founct h i | =4
jurisprudence by itself and contains, within hm‘l‘t-"o all t € Prmc;:‘P eé’ ne“:ﬁ‘s‘%rg
for application to any givén case.” Thus, the Privy“Council dEB uced prnciple;
from the law of gift and applied them to the law of w1115.‘ In Gurunath ¢
Kamlabai,* the Supreme Court said that it is now well established that in
absence of any rule of Hinduslaw; the courts have authority to decide cases ¢
the principles of justice, equity“and good' conscience unless in doing so, t
decision would be repugnant to, or inconsistent with, any doctrine or theory «
Hindu law. _‘ FEER ] 1 el

ginning

Government dirt
decide the cases in :!t.‘C“_fd I
equity and good conscience '1
English law on the analogous

ost of the rules and

] principles of Hindu lz»
of law in the sense that by the process of judic

law stand modified"f

ndly, precedent is a source
altogether new principles, doctrines and rules

rinciples, doctrines

5 and rules, the source of authori®
second

2 4 (%D ISCR 135

L Wagiela Rajr . it Mashudin, (1880 WA ‘s, 0
2 Bhayah Ram Singhv. Bhayah Ungur, (1870) 15 .

- 3. Tagore case, (1872) 1 IA Suppl. 47.
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rofessedly, not a law making authority, thou

. : ; h it is, now, acc that, i >
rocess of interpretation, judiciary does mak 8 , accepted that, in the

e law.

The difficulties of English judges administering Hindu law were great and
many. They did not knc?u./ the language of the Dharmashastras and they could
not comprel'_lend the. spirit of Hindu law. At that stage of understan‘ding of
Hindu law, it was dxfha_ﬂt for the English judges to grapple with a system of
jaw in which Iegallo}a}lgations were co-extensive with moral and religious
obligaﬁOHS- It was initially difficult to comprehend the distinction between
mandatory and recommendatory injunctions; it waswdifficult to make a clear
distinction between .m.andatory and recommendatory injunetions; it was difficult
to make a clear dlshpcﬁon between the rules of positive) law and rules of
morality. However, this is not to belittle the role of courts and, particularly, of
the Privy Council, as the highest court'of appeal, in the development of Hindu
Jaw. In the words of Mr. Justice Deésai, "With their mastery of jurisprudential
concepts and their unmatched forensic ability to expound and elucidate even
the most complicated matters of unfamiliar Jaw affecting the personal status of
parties, their Lordships of the Privy, Courlcil.évolved prindiples and laid down
rules on varied and complex subjeécts in their own unique style and generations

of lawyers and judges in this country have acknowledged, their indebtedness to
that august tribunal for the lead and guidance given by it."

The Indian courts were required to ascertain and administer the personal
law of Hindus in matters relating to marriage, adoption, inheritance, succession,
religious institutions, etc. They tried to ascertain the rules of Hindu law and in
most of the cases they were successful. But, at the same time, in.some matters
they interpreted the rules of Hindu law in their own light, the way they
understood the rules of law. Sometimes unwittingly they thought certain rules
of English law were identical or néar-idéntical to rules of Hindu law, and in this
manner, rules of English law became part of Hindu law. The law of woman’s
estate and the law of religious and charitable endowments are clear illustrations
of this approach. Then, once a decision was given, even if, later on, it was found
to be incorrect, the doctrine of stare decisis was considered to be more proper a
course than to change the law by overruling earlier decisions. Surprisingly, this
trend continues in free India, and the Supreme Court continues to bow down
before the doctrine of stare decisis, the latest instance of which is the Supreme
Court’s decision in Lohar Amrit v. Doshi Jayantilal?* on son’s pious obligation to
pay father’s debts, where Gajendragadkar, C.J., following certain dictas of the
Privy Council, held that the debt should be tainted to the knowledge of the
creditor. (See Chapter XIII for details).

Today, the doctrine of stare decisis is part of Indian law. Supreme Court’s
decisions are binding on all courts, though the Supreme Court is not bound by
its own decisions. The decision of State High Courts are binding on all

subordinate courts though decisions of the High Courts are not binding on each
other, A

T

é“\i‘egiﬂlahow@ S

Legislation is a modern source of Hindu law. Asa matter of policy, the

1. Mulla’s Hindu Law (14th Ed.) 66.
£ (1960) 3 SCR 842.
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Government during the British rule was slow and cautim.xs to .change Hindy lay,
by legislative intervention. However, the legislature modifications till August |5
1847, are not insignificant. Some of the statutes which have effected _mOdlﬁcatjUr;
m Hindu law, either bv reforming Hindu law or by superseding ry e
Hindus, may be noted here. The earliest statute was passed in 1850, t.he Cast,
Diszbilities Removal Act. It was followed by Hindu Widows Remamage Ay
1836, Hindu Wills Act, 1870, Hindu Transfer of Bequest Act, 1914, cp.
Mzrriage Restraint Act, 1929, Hindu Gains_of Learning Act, 1930, Hing,,
Irj‘:e:iénce (Removal of Disabilities) Act 1928, Hindu Law of II1l1eI‘ll'ancE
(Amendment) Act, 192§, Hindu Women's Right _to Property Act, 1?37: Ary,
Marrizge Validation Act; 1937 Hindu-Women’s Right t0 S-epar:a.tr.: Maintenang,
and Residence Act, 1946, Hindu Marriage mmml‘off&sablhhes) Act, 1946
Hindu Marriage ValiditypAdt,1949. | |

Thus, Hi;du law was reformed and modified to some extent. But theg,
reforms were half-hearted and piecemeal. Piecemeal reforms have their owy
drzwbacks. One result of thesepiecémeal reforms. was that, though reform;
were introduced to changessomevaspects, of Hindu law, their implication o
other aspects was overlookedi"For instance, the Hindu Women's Right to
Property Act, 1937, was passed with a view t6 gfanting property rights t
women, but its repercussion on the law of-joint-family was overlooked. The
result was that these piecemeal reforms solved some problems but created

v

W

Although Hindy society has advanced much beyond, what it was during
the period of Comumentaries and Digests, yet the developmient of laws was
thwarted. Hindu law became static and did not conform to the changed context
of Hindu society. The progressive section'6f Hindu society always clamoured for
reforms. In 1941, 2 Hindu law Committée' was! constituted which in its Report
recommended that Hindu law should be codified in gradual stages, beginning
with the law of intestate succession and marriage. The Committee was again
revived in 1944 under the chairmanship of Sir Benegal Narsing Rau. The Rau
Committee evolved 2 uniform code of Hindu law which would apply to all
Hindus by blending the progressive elements of laws of the various schools of
Hindu law. The draft Code was meant to be an integrated whole.

There was a good deal of vocal opposition to Hindu Code Bill by an
orthodox section of Hindus. Some opposed it on the ground that it would be
mmpossible to give legislative form to the specious and complicated structure of
Hindu Jaw. But, by and large, the opposition was from the uninformed and
orthodox section of Hindu society. The Hindu Code Bill remained on the anvi

%::nmm:t m:;})hmateiy decided to split up the Code and pass it in instalments.
Hinds Marriage Aoy o ihe four major enactments of codified Hindu law, 0.
Maintenance oo, ues?9% Hindu Succession Act, 1956, Hindu Adoptions and
Mrese: osrnct K 56*.‘“4”%’_‘-““ Minority and Guardianshi Act, 1956. By
eve enactments of codified Hindu law ‘some fundamental changes have beet
introduced, though a total break from the Past has not been made.




