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Chapter I

The Concept of Crime

&y

the problem of crin}e and crimi.nals. The concept of crime is essentially
oncerned with the social order. It is vyell known thatwman’s interests are best
rotected as 8 member of tt‘xe community. Everyone-owes, certain duties to his
fellow-men and at the same time has certain rights'and privileges which he expects
others to ensure for him. This senserof:mutual respect and trust for the rights of
others regulates the conduct of| the members of socicty..inter se. Although most
people believe in ‘live and let-live’principleyet there are a few who, for some
reason or the other, deviate from this ‘normal behavioural pattern and associate
themselves with anti-social elements. This obviously imposes an obligation on the
State to maintain normalcy in society==This | arduous task of protecting the
law-abiding citizens and punishing the lawbreakersyvests with the State which
performs it through the instrumentality of law. Itis-for this reason that Salmond has
defined law as a ‘rule of action’ regulating the.conduct of individuals in society.
The conducts which are prohibited by the law in force at a given time and place are
known as wrongful acts orycrimes-whereas those which: are permissible under the

law are treated as lawful. The wrongdoer committing crime is'punished for his guilt
under the law of crime. | ’

od
s am*;gh to think of a crimeless society. In fact, there can be no society without
(I 6
c

Early concept of crime

Ever since the dawn of human civilisation crime has been a baffling problem.
There is hardly any society which is not beset with the problem of crime.
Commenting on this aspect of crime problem, Emile Durkheim in his treatise ‘crime
as a normal phenomenon’ says, "a society composed of persons with angelic
qualities would not be free from violations of the norms of that society. In fact,
cr'fme is a dynamic concept changing with the social transformation. He argues that
crime is a necessary feature of every society as it is a fundamental condition of
§ocial organisation. Different groups have variable and often incompatible interests
Ln‘the society which give rise to conflicts eventually resulting in the incidence of

rme '

3 G{jstprica}ly, the concept of crime seems to have always been changing with

Tﬁi:igatfns'lm social conditions during the evolu'tionary. stages of human society.
n be illustrated by the fact that early English society during 12th and 13th

centuries i _ _

mﬂ&l:es l{nc':luded only those acts as crime which were committed against the State

‘murd religion. Thus, treason, rape and blasphemy were treated as crime whereas
rder’ was not a crime. 1 Q’\Z\ﬁ'

Primitiv ieties di . :
e societies @id not recognise any distinction between the law of crime

1‘ 1
See Oppenhimer on "Rationale of Punishment”.



Criminology and Penology

knew law of wmn;jgb (:()nnnuntit'lﬂ on '-"”’3 point, Fredey,,
, buy only KNEH | ed that the English society prior o enth cens.,
: pimes with mr(.t.llv)cczlmsc the bond of family was far stronger than r},;,,";f
confused €7 T, he injured party and his kindred could avenge the wrong ¢
the cmnmun‘lty-”"l’r‘;d ch:I (redress. During this period, recourse to legal rt;mczjy',”;
pr'vffilc‘vf:(llxg;ﬂ:r?l; {m. optional alternative 10 celf-redress. (The wrongdosy m
e crg (0 offer compensation (o the person wronged, the quanturn Of wihiey,
:l‘émc):z:j‘::d on the extent of the wrong causéd=dnd_theystatus :;;f the 3'%c:<; The
paf))imcm of compensation known a5 “por=waghed away th’e ,ﬁ‘)’;“c::l th/i‘:,;f ;’(""%{’?'m
and relepated him 1o a position a8 if fiehad-donc 1Y wrong. 11 : ’Y. ,i; ’J-Sau},_
laws contained minutest details. of (compensation (both whic ‘\:/{b payable fo
different wrongs with a view to helping, the person wronged 1n seeking redress,
However, if bot was refused, the” 1aw had no qthcr‘ means 1o enforce i
payment. In that event it was for the vietim OF hns‘kmdrcd to prosecute 2
‘blood-feud’ against the wrongdoer and law could hclg him only by de?larmg the
wrongdoer as an «outlaw’ who could "be chased_and Killed by anyone like a wild

beas )
Besides the offenges which could be atoned by bot (payment of compensation
to the victim) there weré certain other wrongs which.entailed additional fines (wire)
payable to the Kin@Tbat apart, there” werc certain botless (offences for which no
amount of compensation could wipe out theguilt and the wrongdoer had to undergo
punishment. Such cases were punishable with ! death; mutilation or forfeiture of
property to the King. House-breaking, harbouring the outlaws, refusing to serve in
the army and breach of peace etc., were some of the early ‘botless’ offences which
fzntailed compulsory punishment under the law of the State. As a matter of factit
is from these ‘botless’ offences that the modern concept of crime has emer€d. The
nprz}bcr of ‘botless’ offences increased considerably after twelfth century. thus. 2
dxztmct’ line of demarcation could be drawn between the wrongs which could %
l;zdrrzzzzll;llee ‘? ) “E)ayment of COrr.lpensation (bot) and those which were not $0
b et e y money compensation (botless) and for which the wrongdoer W& o
P by the King. In course of time the former be known a5 civi
wrongs or “torts’ while the late DL e came to be kno g
law did not play compelli ras ‘crime’. It can, therefore, be observed that
it does today, The n?ocdé:ng lp artl n regulating the social relations in early d2° ?i
committed, the law is set i cgal systems provide that as soon as an offenc® g
into motion at once irrespective of the wishes ©

injured party, whereas i

. ! s 1n early societi s :

pame; 3gl;;ed to submit themzcl\?:;ett;eihtehiéfcﬁctw = adiministeres, o0 %
nother cha ot ’ ,

of crime was the penmas, caure of this period (1000 to 1200 A.D-) It the hist®”

establish th ponderance of the system of ordeals by fire or by WAk’ .

¢ guilt or j
dominanc : mnocence of
e of religion i Of the accus Thi | e 0
'glon 1n carly d sed. This was perhaps du 'e"ed

that their social relations we
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lcit ing anc
whlch are 1mp ici ly accepted by its nﬂmbsergnﬁﬁ‘ﬂmmﬁ) their well being and
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l ™
classification of Crimes)
/”/ The cxi.s‘tcncc of crime in a society is a challenge to its member -
L,dcletcrious effect on the ordered social growth, In l‘ucl: it leads t:m o
{ human energy and an enormous economic losg, :
he field of criminology and behavioural sciences,
to work out u. commo.nly ‘ncccplublc classific
pmvidiﬁ.“' o rational basis of puni

ic . a colossal waste
Fherefore, with the advance in

.cl'l'()rts are being constantly made
: auen of “erimes and criminals for
' ‘ shment for various categories of offenders,

Thew are a variety ‘of crimes such as violent personal crimes, occasional
orope rty Ctmes, occupahgnnl cr‘imcs, political’ erimes, “public orzlcr c}imcs
conventional crimes, orga.mscd crimesy” professional crimes,” white collar crimes.
sexual crimes, crimes against property, persony decency, public order et Broadl);
cpeaking, these_may be categorised |into threc main<héads, namely, (i) offences

falling under Code of Criminal Procedure; (i) offences §iidér Indian Penal Code;
and (i) offerces UNAEr-Tocal or special laws or enactme '

nts.
Some writers-havepreferred to classify erimes into:t;ggxl, political, economic,

social and miscellaneous crimes.

1. Legal crimes can be termed as traditional crimes such as theft, robbery,
dacoity, rape, ‘hurt and rioting etc.

2 -Political _offences -are- those ; which ~are motivated: politically or
committed in violation of the election. laws .or.norms, set out for the
politicians in course of their political activities.

\3./Economic crimes_includes white/ collar | offences such as tax evasion,
smupgling, prostitution, gambling, foreign exchange violations,
offences under the MRTP (Amendment) Act, 1991 etc.

4. Social crimgs..are those which are committed under social legislation
such as the Child Marriage Restraint Act, 1978; Protection of Civil
Rights Act, 1955;-Immoral Traffic (Prevention) Act, 1956; Indecent
Represe(r'ltation of Women (Prohibition) Act, 1986; Commission of Sati
(Prevention) Act, 1987; The Dowry Prohibition Act, 1961 as amended
in 1983 and 1986: Juvenile Justice (Care and Protection of Children)
Act, 2000; Scheduled Castes & Scheduled Tribes (Prevention of
Atrocities) Act, 1989 etc.

yll other remainthich are committed under local or special

Acts, “are-termied as miscellaneous crimes, for example, offences under

the Prevention of Food Adulteration Act, 1954; Drugs Act, 1940;

Consumer’s Protection Act, ‘1986; Prevention of Illicit Traffic in

Narcotic Drugs & Psychotropic Substances Act,—»198-8~e%:‘.

More recently, a new specie of crime known 3s J'has emerged as

a result of development of computer science and infgrﬁﬁﬁ(')’n technology during last

Quarter of the 20th century. These are crimes either computer generated crime or

;Vhe‘e computer software is itself a target of crime, A special Act called the
nformation Technology Act, 2000 has been enacted to tackle these offences.

Classification of offences under LP.C.

bRt



Ol CLUIIe 1angng sswess -
However, under the Indis
“seven broad categories on

SEEh N e

Offences against property.

oo VIBTIREL

ortences VIR A AL-A:OLLEGE
Offences against public tranquillity.

Offences against State. PRIVATE LIMITED

Offences relating to public servants.

This classification seems to be more rationatand elaborate from the point of

yiew of administration of criminal law and penal justice.

- -~ B 4 a2
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There are certain ¢haracteristics of a erime=which make an unjgyfy .,
omission punishable under the Taw of the land. The main characteristicy of | po
are as follows :— o e 4 Ctifyy

(1) External consequences.~Crimes always have a harmfy| impact
society, may it be social, personal,.emotionalérmental, The harm mMust have e,
actually caused. Mere intention to cause harm)doés (fiot constitute a crime,

(2) The harm must be specifically outlawed, Any immoral or reprehensiy,
behaviour is not a crime unless (it has been outlawed in advance. For instance,
live-in-relation is not a criminal conduct as'there i no law to outlaw it. |

(3) An act (Actus Reus)==There should"bé an act or omission to constityts
a crime. Intention or mens-rea alone shall not constitute a crime unless it s
followed by some external or overt act. Generally, omitting to do something will
not amount to actus reus of an offence. The criminal law usually punishes
individuals for positive conduct and’ not for inaction. There are, however, some
notable exceptions. For example, a police officer may have a duty to act to preven
an assault and if he does not, he will be liable to_be punished under the law.

(4) Mens-rea or guilty mind.—Mens-rea is one of the essential ingredients
of a crime. It may, however, be direct or implied. The implied mens-rea is
otherwise termed as constructive mens-rea.'

Mens rea implies that there must be a state of mind with respect to an acfs

1. The maxim ‘actus non facit reum nisi mens sit rea’ means that an act alone docsb;‘
constitute a crime unless it is accompanied by guilty intention. The doctrine had
discussed elaborately by Will, J. in Tolson’s case (1869) 23 QBD 168.



reus .
S, that jg, 12

o distinguish

an intenti ; )
mensc:::?‘rg;] ac;tl 13 lhc' prosc.rlbcd fashion. It is, howevyer. ;
MEohEs il 0 1;:'c. Thus 'nf d/person steals away 4 fcv:, xlm'portang
ere may be Bt & dn to feed a child who is dying of fbiees lh()dvcs'Of
COMMit the theft. the and understandable, nevertheless the mens ye ¢ motive
however, e taken, e person would “be “convicted| for ftheft. His m((;t'bcmg to
because D¢ his good account'm sentencingrandshesmay be less sc;vcrcl ive may,
A MS good motive, In short) motivesshould be'taken into conqi{lcezgs:w
- at

the sentéticin
stage : : e
£ stage and not at the. time of deciding the question of mens rea

(5). Phohibi ,
under the ék%:ﬁ:]l;xtcg a]C}:—F heaet.(conduct) should be. prohibited or forbidden
unless it is 12 penal law. [Anqaetyshowsoever immoral, shall not be an of:
s prohibited by law of the Jand. et

omissggr)i) :nhder;emlzg-t E@Slﬂ“ elation)between the voluntary misconduct (act or
ost e Barsos sulting h?r ) I‘-Or instance.wheresthe accused shot at a person

p rso'nT\.nctlm) while being treated for injuries caused by gun-shots
Sufchatcs‘ while in hospital srecovering from~the ;wounds, there is no direct
relatlons’hxp between conduct and harm 'in this ‘case.as.the 'death is caused due to
suffocation and not injuries caused by the accused.

(7) Punishment.—The jactpin order to constitute-a, crime should not only be
prohibited by the Taw but should also be punishable by the State. The punishment
is usually set out in terms of a maximum and the actual punishment in any
particular case is left to the discretion of the judge. Both, the defence and the
prosecution have a right to appeal against the quantum of sentence.

As a result of extensive analysis of crimes Jarome Hall also agrees that there
are seven inter-related characteristics of a crime, namely, (1) harm, (2) harm
must be outlawed, (3) conduct (act or omission), (4) mens rea (criminal intent),
(5) concurrence of mens rea and conduct, (6) casual relation between conduct

and harm, and (7) punishment.

There are, however, certain exceptions to this generalisatio y
not be an essential element. These rea calle

offences for which mens rea may, ' e rea cal
offences like adulteration, traffic yiolations etc.

strict liability cases. For instances, ) . he offender
mav he nunishable regardless of mens red or intention of the OTER )

n and there may be
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\\ Fundamentals of M

ek

(SN i

odern Criminal Law
The fundamental principles of modern crimf'nal law are founded on rules
equity. justice and fair play. Thc§c rules ~provide adcquatc guidelines for tp,
formulation of a rational penal-policy=and at the same time ensure even-handeg
dispensation of justice to litigants.

The fundamental principles governing

be summarised as-follows - |
(1) An ‘act’ in order to become a crime must be committed with criming

intent which is legally termed as mens rea- This principle is contained in the wel|
known Latin maxim, {@ctus non-Jacit revm.nisi mens Sit re It is to be noted that
mens rea or criminal intent consists in doing some act voluntarily with the
knowledge that it is fraudulent,-dishonest or.injurious to another. However, an act
done under a bona fide belief, though criminal, shall be.a good defence.' Thus, no
act shall be a crime without mens rea or guilty mind of the doer. It must be stated
that the mens rea in case of a/mutder;consists |in malice forethought, for rape in
forcible connection with a woman without her consent, for theft in an intention to
steal and for procuring stolen goods with the knowledge that the goods was a stolen
one. The cases of D.P.P. v. Smith® Shaw v. D.P.P.;?> State v. Dr. Vimladevi,' can

criminal law administration may Brieh‘y‘a

be cited in support of this connection. TN
It must.be noted that the juristic concept ‘actus reus’ represents-the-phy.sical
aspect of crime while mens rea, its mental asf The concept of mens rea

’compﬁsé’s“mé'ﬁ other states of mind, namely, will, intention, motive and so on-
I‘hgs, it covers a wide range of mental attitudes and conditions tl.e existence of
which would give rise to actus reus. Sometimes mens rea refers to foresight of the
consequences of an act and at others it consists in the act per se irrespective of its



consequences.’

In some cases mens red also denotes inattention of the doer of the criminal act
which can otherwise be called his recklessness. Thus, in case of manslaughter by
negligence; the accused causes death of the victim due to his negligence

Id criminally liable.” ’

nevertheless, he is he
Though mens rea is an essential ingrédient \ofNevery offence, it can be

the following exceptional casesms=

dispensed with-in
(i) Cases not criminal in any real sease but for punishment in view of the

% public welfare.

(ii) Public nuisance.

(iii) Cases which are criminal_in formnbut for"which summary mode of
enforcement shall be adequate in view,of.the urgency and importance
of the protection of civil“rightsiyiolated thereby. Thus, a legitimate
exercise of the right of private|defence’ may exclude many intentional
acts which would| otherwise beloffences. Again, 2 delicate surgical
operation being the,only remedy 10 save the life of a patient, if done

with this object but with"full knowledge that it can ‘also be fatal, would

not be an offence because the intention of the opqging surgeon is to

-~ savethe life lof the patient. b | Z0
(7) Another important principle. of Eriminal faw s embodied in the maxim
sar Tt suggests that mistake of

i dnorantia faagf}_‘@sga]gmrmag  juris'nion ‘excusar |
the! mistake of law. Thus, a man

ot 152 good ¢ defence’in law of crime' but' not
_forz poing to C unloaded. After he left, another man used it for

tefore going to Church left his gun
Y aded. On teturn of the first man from the Church,

2 shoot znd thereafter kept it'lo -
sl thinking the gun to be unloaded as he left it, pulled the trigger with the result
' The Court held that he was not liable for murder under an

his wife was shot dead. der 1
excuse of mistake of factS But there are certain statutory absolute liability cases
which afford no excuse 'to the accused for his ignorance of fact. Thus, in R. V.
Prince,® the accused took an unmarried girl under the age of sixteen years “outrof
fhe possession, and against the will of her father. The defence of the accused that
b bona fide and honestly believed that the girl was older than sixteen asl apful B
from her physical built, was not accepted as the taking of the girl was 1cxln aw.mi.nal
sich cases the law imposes a strict duty and holds the offender hablebunh'er 51; i
lzw. If 2 man trespasses On someone’s land thinking that land to be his OWn,

thal] nevertheless be liable. ey
As regards mistake of law, the criminal law atfords

evidence of mental condition of the offender. The reason for

that if it were so, everyone

mistzke of law as a defence i
- t-— Dartinoton V.

fence but it is @ good
non—admissibility of
would plead it and
William, 62 Cr APP R
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1
criminal law administration would be reduced to a sheer farce.

et w of crimes does not permifzex post facto legislation, That ;
say, aﬁ)thozg’iaclfs which may lead.to p.unishm\ePt shall"be fiuly notified and nost ,:2
can be punished for an act~which~is=not-listed as crime at the time of i
commission, but has become so subsequently.
’,(4) Another important ‘principle of criminal law is t'ha.t everyone sha] ,
présumed innocent unless his guilt is i@iﬁ?auyhl’.myed within the provisions p
law. This is'in‘i'éifgfgia: to afford-every possible opportunity to the accused to defeng

himself. i
5)” Under the criminal law an @ccomplice is treated at par with the principa|
accuSed and is punished equally. , - : |
(6) There are certain rights and"protections afforded to the accused person
not only during trial but also before and after_trial. They and protections aim
providing a fair trial to an accused and eliminate possible abuse of judicial process
resulting into miscarriage of justice. They, include right to be produced before the
Magistrate,” right to bail,’ release;on bond,? right tocounsel and legal aid® etc.

The safeguards extended to an accused in course of trial are protection against
self-incrimination and double jeopardy.“\[he former suggests_that no person accused
of any offence _shall be compelled to be a witness against himself while the latter
makes it clear-that no person shall be puxma?ﬁge for the same offence. This is
expressed in the well known Latin- maxim nemo debet bis vexari si constat-curia
quod sit pro_una et eadem causa., s ot b

Mpdem legislation on criminal law permits sufficient discretion to judicial
authorities to meet the exigencies of time thus making the law more elastic and
?daptable. Ijikewise, there has been a tendency to substitute indeterminate sentence
r::’orc:;f;?maw one through correctional methods such as probation, Pa{O!.‘?;
i8Rt l:es, open air camps, etc. Justifying this approach Prof. Vold observes :

. © Mumanity within the criminal byt the criminality within the human l?emg,

eds to be crushed, the wrongdoer must be given a chance to improve”- 2~

» Courts, ju i
of criminal lavr .. .. : ’



Cl‘h'e purpose of Criminal Law
- The functioning of the ¢riminal justice system™is wide enough to achieve its
goals and objectives. Its ultimate goal is undoubtedly to make the socicty safer for
its people. More specific and generally accepted aims of criminal law include :—
1. The enforcement” of criminal 'law should reflect the society’s
isapprobation for crimin@aetivity through apprehending, convicting
offenders, oo d i

R ey

2, \Deterri
same time advising citizens,as to how-to-avoid falling a victim to a
crime. : -

3. Criminal law should be beneficially used tqlirehabilitate-
offenders and incapacitating. those who might otherwise prove to be a
potential danger,to,the society:

3./ Ensuring safety and security of peopl
order.- - _A-UNTT OF

5. Helping the victimsiito-getiadequate ggmpensatm/Yrom the offender
wherever possible or ensuring their rehabilitation in any other way as
the circumstance may warrant. \_

6. Efficient and fair application of law ensuring proper.treatment of
suspects, defendants, those who are held in custody and witnesses. Also
ensuring that the innocents are acquitted without harassment and the

guilty are duly punished.
7. Ensuring that criminal justice system is accountable to the society. s

e through maintenance of law and

The Concept of Crime . |
As stated earlier, crime has been defined as an anti-social, immoral or sinful
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ish [ ms and traditi
behaviour which is contrary to the chenshc;l n;)rngsth gﬁggfs’cfiﬁteo s ;(::it;zns

i ‘ di hersschool™0 . . &

ven society. According to dnother . ' o
;fariicg\llar social );gmup regards as sufficiently menacing to.its fundame interegtg

.

ot ined ‘crime’
to justify formal reaction to restrain the violation. Stephen has defin €’ as ap

act which is both forbidden by! law and revolting.to.the moral sentiments of the
society.

According to the legal definitiony=crime=is. any form of conduct which i

declared to be socially harmful to a State and as such, forbidden by law under pain
of some punishment.

Paul W. Tappen has defined crime as "an ifitentional -act or omission in

violation of criminal law, committed withdut'defence or justification and sanctioned
by law as felony or misdemeanour”.

Broadly speaking, crime may be explained as social deviancs& in many ways.
It is an act or omission which is socially injurious and legally punishable.

W the function of criminal law is to reprimand the offender and prevent the
c

ence of ¢rime, it becomes necessary to investigate into the nature of crime.
Broadly speaking, every criminal behaviour must respond to the following tests in

order to be reckoned as a crime— e
(1) There should be an ex@;ct (actus); . "/\
(2) It should be done w._ith«some*crir‘r{inal int‘c-nt\ (rhens

rea);
(3) It should be a p\tra;ibited conduct under the existin

du ng law; and
(4) Tt should carry with it some kind of sanction qf?unishrpgpt)




